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04-01-2022 Today is fixed for order.

With the following order, I intend to dispose
of this Misc(J) Case.

Petitioner's case in succinct is that after the
death  of  the  father  of  the  petitioners  late
Hem  Chandra  Borah;  the  petitioners  and
opposite party no. 1 Bhupen Borah became
joint owners of the suit  land comprising of
schedule A, schedule  B and schedule C by
right of inheritance. That opposite party no.
1  constructed  an  RCC  building  in  the  suit
land and petitioners no 2, 3 and 4 financed
the  said  construction.  Petitioner's  have
stated  that  on  07.09.2021  some  persons
representing  themselves  as  authorized  by
UCO bank and Punjab National Bank Tezpur
Branch representing opposite party no. 2 and
3 in  the  suit  premises  and threatened the
petitioners to vacate the same citing reasons
that  opposite  party  no.  1  has  created
equitable mortgage with respect to the suit
land and thereby opposite party no. 2 and 3
would take vacant possession of the suit land
by  evicting  the  petitioners.  Petitioner's
submission is that the suit land is the joint
property and the petitioners had not given Contd......
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consent for any mortgage to be created on
the  suit  land.  Petitioner's  have  further
created that opposite party no. 1 had illegally
removed the names of the plaintiff no. 1, 2
and  4  and  mutated  his  sole  name  in  the
revenue  records  with  respect  to  the  suit
land. Hence, the petitioners have instituted
the  corresponding  T.S  No.  100/2021  for
partition  of  the  suit  land  and  the  instant
Misc(J) case for temporary injunction against
the  opposite  parties  to  restrain  them from
disturbing  and  interfering  with  the
possession of the petitioners with respect to
the suit land.

To  support  their  claim,  petitioners  have
submitted photocopies of jamabandi, notice
from UCO Bank  and  Punjab  National  Bank
etc. with respect to the suit land.

Opposite party no. 1 and opposite party no.
2  have  submitted  written  objection.  In
written  objection  submitted  by  opposite
party no. 1 it is denied that opposite party
no.  1  created  equitable  mortgage  with
respect to the suit land in favour of opposite
party no. 2 and 3. In fact opposite party no.
1  has  stated  that  he  mortgaged  only  his
share in the suit land with opposite party no.
2 and 3. On the other hand in the written
objection filed by opposite party no. 2 it is
stated that opposite party no. 1 did create
equitable mortgage as an absolute owner of
the land mentioned with schedule B and that
opposite party no. 1 had taken loan against
the said mortgage. Opposite party no. 2 has
further  stated  that  the  petitioners  and
opposite party no.  1 attempting to conceal
material fact. 
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I have perused the case record. I have also
heard  the  learned  advocates  for  both  the
parties.

The  petitioners  have  instituted  a
corresponding  Title  Suit  no.  100/2021  for
declaration  of  right,  title  and  interest  with
respect  to  the  suit  land  and  consequent
partition thereof.

Considering the matter in its entirety, I find
that there is a prima facie case for temporary
injunction. 

Perusal  of  the  petition  along  with  other
aforementioned  submitted  documents
regarding  the  suit  land  prima  facie  reveal
that the petitioners are in possession of the
suit land and any attempt to evict contrary to
due process of law would result in injustice
to the parties concerned. 

Thus, material on record reveal a prima facie
case  and  a  bonafide  contest  between  the
parties. Further, any attempt contrary to due
process  of  law  disturbing  the  lawful
possession  of  the  petitioners  shall  cause
irreparable  loss  and  injury  to  them in  the
event of not granting temporary injunction in
favour of the petitioners. 

Any  attempt  by  the  opposite  parties  to
dispossess the petitioners from the schedule
premises  in  the  presence  of  sufficient
material  on  record  indicating  prima  facie
possession of the petitioners does create a
prima  facie  case  along  with  balance  of
convenience in favour of the petitioners.

Considering the above circumstances, it can Contd...
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be seen that the petitioners have shown a
clear  necessity  for  affording  immediate
protection  to  their  alleged  right/interest
which  otherwise would be seriously injured. 

For the grant of equitable relief in favour of
the petitioners, they should have right, title
or interest in the property. Also, petitioners
must show that in the event of his success in
the suit, he will not have the proper remedy
in  being  awarded  adequate  damages.
Further,  it  was  also  observed  in  S  Vs  S
Venkatraj, A 1975 Kant 119 that along with
presence of a prima facie case, likelihood of
irreparable  injury  to  the  petitioner  for  the
grant of injunction, it is also for the Court to
be satisfied and  take  into  consideration
the  comparative  mischief or inconvenience
likely to arise from withholding injunction will
be greater than which is likely to arise from
granting injunction. 

In  Dalpat  Kumar  Vs  Prahlad  Singh  &  Ors,
AIR  1993  SC  276  ,  the  Hon'ble  Supreme
Court of India  while considering the balance
of convenience observed that the Court while
exercising discretion in granting or refusing
injunction  should  exercise  sound  judicial
discretion  and  should  attempt  to  weigh
substantial  mischief  or  injury  likely  to  be
caused  to  the  parties,  and  in  the  case  of
refusal of injunction should compare it with
that  which  is  likely  to  be  caused  to  the
opposite party, if the injunction is granted. 

Considering  the  aforesaid  position  in  law
along with  perusal  of  the  case  record  and
submitted  documents,  it  is  seen  that  the
mischief likely to be caused to the petitioners
in  the  event  of  non  grant  of  temporary
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injunction outweighs any prejudice likely to
be caused to the Opposite Party/ies.

Further, as observed in Pradip Post Trust V.
M.D. IDCO, 91 (2001) CLT 682 (691) (Ori)
that  the  Court  should  grant  temporary
injunction, if the effect of non-granting such
an injunction will be to deprive the plaintiff
for ever the right claimed by him in the suit.

In  the  instant  case,  the  petitioners  as
plaintiffs have instituted a corresponding title
suit  for  partition  and  permanent  injunction
against  the  opposite  parties  from  forcible
eviction  from  the  suit  land.  Hence,
considering  the  surrounding  facts  and
circumstances, it is seen that prima facie the
petitioners  are  in  possession  of  the  suit
premises  and  are  contending  against  any
eviction  contrary  to  due  process  of  law.
Thereby  giving  rise  to  a  bonafide  contest
between  the  parties  wherein  from  a
reasonable  perspective  it  is  seen  that  the
balance of convenience lies in favour of the
petitioners who are in possession of the suit
land which is a unpartitioned joint property.

On basis of preponderance of probabilities it
is  seen that balance of  convenience lies in
favour of the petitioners as irreparable injury
would  be  caused  to  them in  the  event  of
success  in  the  corresponding  Title  Suit  as
they  will  not  have  the  proper  remedy  in
being awarded adequate damages. 

Therefore, on the grounds of satisfaction of
prima facie case, balance of convenience in
favour  of  the  petitioners  and  likelihood  of
irreparable loss and injury to be caused to
the petitioners, there appears lucid necessity Contd...
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to afford immediate protection to the alleged
right or interest of the petitioners in the suit
land. 

With the  submitted documents  and on the
face  of  allegations  by  the  petitioners  and
counter allegations by the opposite parties, it
is deemed fit to pass an order of status quo
till  the  final  disposal  of  Title  Suit  no.
100/2021.

Therefore, it  is deemed fit by the Court to
pass  an  order  directing  the  parties  to
maintain status quo with respect to the suit
premises.  By  order  of  status  quo  it  is
specified  that  the  opposite  parties  shall
refrain  from initiating  any attempt  to  evict
the  petitioners  from  the  suit  premises
contrary  to  due  process  of  law  and  both
parties shall maintain peace till the disposal
of  the  corresponding  Title  Suit  no.
100/2021.

The prayer for temporary injunction by the
petitioners are hereby allowed to the extent
of maintaining status quo as specified above
with respect to the suit land. 

The instant Misc(J) Case is hereby disposed
of.


